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Abstract: This paper advances a normative and doctrinal shift from public-decency and burial-site
offences to a direct, dignity based criminalization of a offence of necrophilia. It argues that the
consent analysis collapses post-mortem, and that the protected interests should be framed as
posthumous dignity and bodily integrity, with recognition of relational and public harms. Using
Indian constitutional jurisprudence that extends dignity beyond death and comparative models
such as the United Kingdom’s Sexual Offences Act 2003 (section 70) and Canada’s Criminal Code
(section 182), the paper demonstrates that South Asian frameworks relying on “indignity” and place
based triggers are under inclusive and doctrinally misaligned. It proposes a standalone offence
defining sexual contact with a corpse, clarifying a mens-rea (guilty mind), enumerating
aggravations, and carving out lawful medical and funerary activities. The proposed approach
improves legal clarity, prosecutorial practice, and consistency with constitutional values, even in
cases where no living victim can give consent or make complain.
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I. INTRODUCTION

Legal responses to sexual acts involving corpses have typically been routed through offences aimed at
protecting public decency, religious sentiments, or funerary spaces. While these provisions reflect
longstanding social norms about the treatment of the dead, they do not directly articulate the sexual
wrong at issue and often produce under inclusive enforcement. In India, the constitutional
commitment to dignity under Article 21 has been interpreted to extend beyond death, encompassing
respectful handling, last rites, and protection against indignity. Yet the criminal law lacks a discrete
necrophilia offence, leaving a gap between constitutional values and penal design. This paper
proposes an dignity based structure for criminalizing necrophilia that does not rely on consent as an
element, clarifies the actus reus (guilty act) and mens rea (guilty mind), and calibrates penalties and
exceptions to safeguard legitimate medical and funerary practices.

Il. HISTORICAL BACKGROUND
Modern South Asian penal codes inherit a colonial pattern rather than naming post-mortem sexual
violation, statutes protect burial places and ceremonies, punish trespass or disturbance, and proscribe
“indignity” to corpses. This design situates the wrong within public order and religious offence
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frameworks, not within the law of sexual offences. Over time, several common law jurisdictions have
recognized the need to articulate necrophilia as a distinct criminal wrong, either as an explicit sexual
offence (e.g., the United Kingdom’s Sexual Offences Act 2003, section 70) or through robust “indignity
to adead body” provisions interpreted to cover sexual interference (e.g., Canada Criminal Code 5.182).
The resulting comparative landscape shows an ongoing transition from decency oriented provisions
toward dignity centered, sexual offence formulations.

I1l. CONCEPTUAL FRAME — BEYOND CONSENT
Consent is irrelevant to the post-mortem context. Rape and related sexual offences presume a living
agent capable of will formation, refusal, and harm in the ordinary sense. Necrophilia therefore cannot
be coherently analyzed through consent based factors. The protected interest is better formulated as
posthumous dignity and bodily integrity, understood as legally cognizable interests that survive death.

Two further interests warrant recognition:

e Relational harms to bereaved families and

e The broader public interest in respectful treatment of the dead as a condition of social order and
human community.

A dignitarian frame avoids both under criminalization (by relying on place or public exposure) and

over-extension (by forcing necrophilia into rape constructs fashioned for the living).

IV. CURRENT INDIAN FRAMEWORK

The Indian Penal Code section 297 —and its re-codified analogue in the Bharatiya Nyaya Sanhita (BNS)
section 301—penalizes trespass or disturbance of funeral rites and “offering any indignity to any
human corpse,” typically with low maximum penalties and location-sensitive elements. At the same
time, rape provisions, which are premised on the violation of a living “person,” do not reach
intercourse with a corpse; courts and commentators consistently identify a lacuna. This mismatch
persists despite the Supreme Court’s recognition that dignity attaches to the dead under Article 21,
including in cases concerning last rites and respectful treatment. The consequence is a doctrinal and
practical gap: acts of necrophilia may fall outside the core sexual offences framework, and prosecution
must attempt indirect routes that hinge on place, religious elements, or public decency.

V. COMPARATIVE STATUTORY MODELS

The statute criminalizes intentional sexual penetration of any part of a corpse, with knowledge or
recklessness as to death, and explanatory notes clarify the exclusion of legitimate medical penetration
while addressing culpable ignorance or recklessness. This model directly defines the sexual wrong and
supplies clear elements and mental states.

Canada (Criminal Code, s.182). The offence of “indignity to a dead human body” penalizes improper
or indecent interference, and Canadian courts and commentary recognize that sexual acts with a
corpse fall within its scope. Although phrased in “indignity” terms, the provision provides a broader
charging basis and appreciable penalties.
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Australia (New South Wales Crimes Act 1900, s.81C). The statute addresses indecent interference with
a dead body, functioning as an explicit or near-explicit prohibition in practice. The provision covers a
range of sexual interferences, not solely penetration.

These models demonstrate two design paths: an explicit, sexual-offence formulation (UK) and a
robust, dignitary offence formulation (Canada/NSW). The former offers crisper alignment with sexual
offence principles; the latter may capture a wider array of indignities but risks doctrinal vagueness
unless carefully interpreted.

VI. CONSTITUTIONAL FOUNDATION — DIGNITY AFTER DEATH
In India, Article 21 guarantee of dignity has been read to endure beyond death, supporting obligations
for humane handling, last rites, and protection against degrading treatment of bodies. This doctrinal
trajectory provides a rights-based foundation for legislating against necrophilia without resort to
religious offence constructs or public decency as the primary rationale. Grounding criminalization in
posthumous dignity ensures coherence between constitutional commitments and penal norms and
aligns with the state’s custodial obligations over unclaimed bodies and mortuary practice.

Elements :
A principled offence of sexual violation of a corpse should include:
e Conduct Elements - Prohibit intentional sexual contact or sexual penetration with a human

III

corpse. Define “sexual” by reference to prevailing sexual-offence definitions, with explanatory
text to exclude legitimate medical, anatomical, and forensic procedures conducted under law.

e Mental Element - Require knowledge or recklessness as to the status of the body as a corpse.
This avoids strict liability for ambiguous situations while capturing culpable indifference.

e  Aggravations - Provide enhanced penalties where: the offender caused the death; the conduct
interfered with forensic processes; the offender abused custodial or occupational access (e.g.,
hospital, morgue, funeral home); multiple bodies were involved; or the conduct was recorded or
disseminated.

e Defences and Exceptions - Enumerate exceptions for lawful medical, anatomical, forensic, and
funerary practices - Clarify that therapeutic or educational contexts lacking sexual purpose are
outside the offence.

e Penalties and classification - Calibrate penalties proportionate to the dignitary violation and
relational/public harms, classify the offence as cognizable, and authorize appropriate
investigative powers.

This formulation centers dignitary protection, improves charge selection, and provides guidance to

investigators and courts.

VIl. ENFORCEMENT, FORENSICS, AND EVIDENTIARY GUIDANCE
Experience under indirect provisions shows recurring enforcement problems like place-based limits,
vague standards for “indignity,” low penalties, and doctrinal mismatch with sexual wrongdoing. A clear
offence should be paired with standardized medico-legal protocols, including:
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e Timely sampling to distinguish post-mortem from ante-mortem injury patterns and to detect
biological traces consistent with sexual contact.

e  Chain of custody and contamination control measures appropriate to mortuary environments.

e Digital evidence guidance where recording or dissemination is suspected, including seizure and
preservation of devices and platform requests.

e  Occupational access risk assessments and reporting duties in hospitals, mortuaries, and funeral
homes to mitigate insider abuse.

These steps improve evidentiary reliability, reduce reliance on location-based proxies, and support

trauma-informed engagement with families.

VIil. POLICY OPTIONS AND LEGISLATIVE DRAFTING DIRECTIONS

Two legislative paths are viable-

e Standalone Sexual-Offence Model (Preferred) - Enact a statute or chapter provision defining
sexual contact or penetration with a corpse, adopting knowledge/recklessness as to death, with
enumerated aggravations and explicit exceptions for lawful practices. This aligns closely with the
UK model while expanding beyond penetration to cover sexual touching.

e Reinforced Dignitary-Offence Model (Alternative) - Amend “indignity to a corpse” to explicitly
encompass sexual interference, raise penalties, and provide detailed definitions and exceptions.
While feasible, this model may leave more interpretive discretion and should be supported by
prosecutorial guidance.

To avoid over breadth, both models should tie liability to sexual purpose or sexual nature (as defined

in sexual offence statutes), and expressly preserve lawful medical and funerary conduct.

IX. ADDRESSING OBJECTIONS

e Harm Principle and Moral - The offence is not mere moralism: it protects posthumous dignity,
recognized as a legal interest, and prevents concrete relational and public harms. These interests
fit established doctrines on respectful treatment of remains and the state’s custodial
obligations.

e  Over Breadth and Legitimate Practices - Explicit exceptions, together with a mens rea of
knowledge or recklessness and a requirement that the conduct be sexual, prevent the
criminalization of legitimate medical, anatomical, or funerary acts.

e Mental Health Considerations - Where appropriate, sentencing frameworks may integrate
psychiatric assessment and treatment conditions without negating the core dignitary harm or
undermining general deterrence.

X. IMPLICATIONS FOR SOUTH ASIA
For India and neighboring South Asian jurisdictions that retain decency and burial focused provisions,
a dignity based offence closes a well documented lacuna. It also harmonizes constitutional
commitments with penal practice, reduces dependence on place or religious elements, and better
guides investigators and courts. Given shared legal heritage and similar statutory patterns, reforms in
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one jurisdiction can inform region-wide harmonization, especially regarding occupational access risks
and mortuary standards.

XI. CONCLUSION

A shift from decency based proxies to dignity based sexual offence design offers conceptual
coherence, doctrinal clarity, and improved enforcement in cases of necrophilia. By recognizing
posthumous dignity and the impossibility of consent, legislatures can define the specific sexual wrong,
calibrate mental states and penalties, and protect legitimate medical and funerary activity. This
approach aligns criminal law with constitutional jurisprudence and comparative practice, and better
vindicates the interests of the deceased, their families, and the public in the respectful treatment of
the dead.
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